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AFFIRMED AND REMANDED Susano, J.
This is a dispute regarding a lease. Regina L. Hill (“the landlord”) brought

this action against Ralph Oshorne and RobertOsborne (“the tenants”), seeking
possession of the leased property and a declaration thatshe is the owner of the
property withoutany encumbrances. The tenants asserted estoppel and laches as
defenses. Following a bench trial, the court below held that the lease is void because
the tenants failed to pay the renton an annual basis and failed to give notice of

assignment, all as required by the lease. The tenants appeal, raising two issues:

1. Did the trial court errin not applying the doctrine of
equitable estoppel

2. Did the trial court errin not applying the doctrine of
laches?

In March, 1972, the landlord’s father, Jose ph E. Shipley, and the
landlord’s grandmother, Chola Hodges Shipley, entered into a agreementto lease a
parcel ofimproved property to a group of doctors. The lease provides fora term of ten
years, beginning March 1, 1972, with an option to renew forthree additional periods of

ten years each. The rental payment provision ofthe lease provides as follows:

LESSEES shall pay and the LESSORS shallaccept a
monthly rental forthe firstten (L0)yearterm ofthis lease at
the rate of ONE HUNDRED FIFTY DOLLARS ($150.00) per

The Shipleys were joint owners of the property. Ms. Shipley died in 1990,
leaving Mr. Shipley as the sole owner ofthe property.
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month, payable in advance and inannualinstallments of
ONE THOUSAND,EIGHT HUNDRED DOLLARS
($1,800.00) on the first day of March, 1972, and each year
thereafter during the term ofthis lease.?

The notice-of-assignment provision ofthe lease is as follows:

LESSEES from time to time may assign this lease orsublet
allorany partof the premises forany lawfulpurpose. In the
event of any assignment of this lease, LESSEES shall not
be relieved orreleased from their liability underthis lease,
andthe proposedassignee shallassume LESSEES’
obligations hereunderand delivera duplicate original of
such assignment and assumption agree ment, in form proper
forrecording, to LESSOR within ten (10) days after the
effective date of the assignment.

The default provision of the lease specifies that

[Iff the LESSEES default in fulfilling any of the cove nants of
this lease, including but not limited to the cove nant for
paymentofrentorany othermonies which may become
due,the LESSORS may give the LESSEES thirty (30)days’
notice of intention to end the term of this lease. Thereupon,
at the expiration of said thirty (30) days, provided such
default is not remedied when said period is ended, the term
under this lease orany renewal thereof shallexpire as fully
and completely as ifthat day when the date herein originally
fixed forthe expiration of th term, and LESSEES shallthen
quit and surrenderthe premises to the LESSORS without
further notice of any kind on the part ofthe LESSORS being
required, butthe LESSEES shall, nevertheless, remain
liable hereunder.

The non-waiver”provision ofthe lease provides as follows:
The failure of the LESSOR orLESSEES to insistupon a

strict performance of any of the terms, conditions and
covenants herein shallnotbe deemed to be a waiverofany

’The lease further provides that should the lessees electto renew forthe third
and finalrenewalperiod, the annualrentwould be $225 permonth, payable annually in
advance.



rights orremedies that LESSORS orLESSEES may have
and shallnot be deemed a waiver ofany subsequent breach
ordefault in the terms, conditions and covenants herein
contained, exceptas herein expressly waived.

The lease was subsequently subjectto a series ofassignments. On
March 1, 1991, the lease was assigned to the defendant Ralph Osborne. In June,
1996, Ralph Oshorne executed a docume nt assigning the lease to his brother, the

defendant RobertOsborne.?

Beginning in 1991, Ralph Osbome made monthly rental payments to
Shipley. Ralph Osborne continued to write monthly checks for the rent after he
assigned the lease to his brother, Robert. After Shipley died in January, 1998, the

tenants sent monthly rental checks to the executor of Shipley’s estate.

Under Shipley’s last willand testament, title to the property passed to his
daughter, the landlord. The landlord, through her counsel, sent a letterto the tenants’

counsel, which letter states, in pertinent part, as follows:

Ms. Hill considers your clientto be a tenant at willon said
property, and furthermore desires to exercise her right under
Tennessee law to terminate his tenancy. Therefore, Mr.
Osborne is hereby notified that he has thirty (30) days from
the date of this correspondence (April 30, 1998)to vacate
the premises.

The tenants continued to send monthly rental checks; however, after May, 1998, the

estate did not cash the checks.

*This document was not signed by the assignee. Ralph Osborne testified at trial
that the assignment neverwent into effect; however, we find thatit is implicit in the trial
court’s findings that the assignment had occurred because the trial court found that the
“Defendants”were in violation ofthe lease.



The landlord filed this action, alleging that the tenants had violated the
notice-of-assignment and annual-rental payment provisions of the lease. The tenants
answered, ave rring that it was a long-time practice of the landlord’s predecessor,
Shipley, to accept monthly rental payments and that the present suitwas barred by the

doctrines of laches and equitable estoppel.

At trial, Ralph Osbome testified thathe was aware thatthe originallease
called forannual rental payments, but that Shipley had told him to pay the renton a
monthly basis. He furthertestified that he had notified S hipley of the assignment of the
lease to him from S helby Elizabeth Bellin 1991 by giving S hipley a copy of the
assignment and a letterinforming him that the lease had been assigned to him. Ralph

Osborne introduced a copy of this letter into evidence.

Richard Webb also testified forthe tenants. He testified thathe was with
Ralph Osborne when O sborne delivered a copy of the assignment and the
accompanying letterto Shipley. Upon questioning by the trial court, Webb admitted

that he had been a close personal friend of Ralph Osborne for thirty years.

The landlord testified that the executor of Shipley’s estate had given her
allof the papers pertaining to the property and that she did not find any notice of

assignments in these papers.

After the parties rested, the trial court announced its findings from the

bench:

The issue in this cause is whether or not pursuant to the
lease terms, and in particular, pursuant to [the notice of
assignment provision] of the lease, did Mr. Shipley receive



notices of these assignments within ten days afterthe
effective date ofthe assignment, and did the assignees,
lessees, pay the rent on an annual basis as is required by
the lease in [the annual rental payment provision]of that
lease. Anotherimportant clause in this original lease is [the
non-waiver provision]. Very basically whatit says is if Mr.
Shipley orhis successors and assigns fail to enforce any
provision of the lease, that their failure to enforce shallnot
be a waiver of all of theirrights to enforce it.

* * *

This Court finds that the testimony and the evidence
surrounding the alleged delivery of assignments notifying, to
Mr. S hipley therefore notifying him is gravely suspicious and
suspect, and this Court finds that Mr. Shipley was never
delivered a copy of any of these notices of assignment from
the defendants. It should also be noted thatthe executor of
Mr. S hipley’s estate has made a search foralldocuments
and papers dealing with this property, and that none could
be found. This C ourt finds that the failure of the delivery of
the Notice of Assignment within ten days after its effective
date is a breach of the lease contract.

The lease also provided that annual payments were to be
made. Itis admitted thatannualpayments were never
made, but rather what Mr. Osborne, the defendant, attempts
to do is to orally vary the terms of the lease, quoting what
allegedly a dead man said to him, that he wanted the money
monthly ratherthan annually.

The Court...has closely examined and thought out and spent
time today in assessing and evaluating the credibility of the
witnesses. The Court has taken into consideration allof the
factors, including their demeanor, theirinterest in this
lawsuit, and the motivation fortheir testimony. This Court
finds that the defendants have violated and breached the
lease by notmaking their payments onan annualbasis.
This Court furtherfinds thatpursuantto fhe non-waiver
provision]of the lease that the failure of Mr. Shipley or his
successors to strictly enforce any of the provisions of the
lease is nota waiveroftheirrights to enforce those matters.
Therefore, the Court finds thatthe factthatmonthly rent may
have been paid or other failures on the part ofthe lessor or
successor to him inenforcing the lease is not a waiver of
any of theirrights to come innow and enforce the terms of
the lease.

This Court finds that the lease is void forfailure to pay the
rentonan annualbasis. The lease is void forfailure to give
Mr.Shipley appropriate assignment [sic]of the assignments.
This Court finds that the defendants are tenants at will of the
plaintiffand tax the cost of this cause to the defendant.



This appeal followed.

In this non-jury case, ourreview is de novo upon the record of the
proceedings below. Rule 13(d), T.R.A.P. That record comes to us with a presumption
of comectness --a presumption that we must honorunless the evidence preponderates
againstthe trial court’s factualfindings. Id. The trial court’s conclusions of law are
subjectto a de novo review with no presumption of correctness. Campbellv. Florida

SteelCorp.,919 S.W.2d 26,35 (Tenn. 1996).



Before we address the tenants’ arguments regarding the applicability of

equitable estoppel and laches, we must first determine the facts found by the trial court.

The trial court found the lease void on two grounds, which we willaddress
in tum. First, the trial court found that the lease was breached when Ralph Osborne
failed to notify Shipley of the assignment of the lease to the formerin 1991 within ten
days of the assignment. The facts pertaining to this breach were disputed at trial. The
tenants’ witnesses testified that Ralph Osborne had hand-delivered a letterand a copy
of the assignment to Shipley on March 1,1991. On the other hand, the landlord
testified that she did notfind any documents pertaining to this assignment in her

fathers papers.

The trial court resolved this factualdispute onthe basis of witness
credibility. The trial court found thatthe evidence presented by the tenants was
“gravely suspicious and suspect.” Accordingly, the tral court found that Shipley had not

received the notification ofthe assignmentto Ralph Osbome as required by the lease.

We find that the evidence does not preponderate against the trial court’s
finding that the tenants breached the lease by failing to provide notice of assignment of
the lease. The trial court made a determination of witness credibility, which
determination is entitled to great weight on appeal. Massengale v. Massengale, 915
S.W.2d 818, 819 (Tenn.Ct.App. 1995), Bowman v.Bowman, 836 S.W.2d 563, 567

(Tenn.Ct.App. 1991). In fact, this court has noted that



on an issue which hinges on witness credibility, fhe tral
court]Jwillnot be reversed unless, other than the oral
testimony of the witnesses, there is found in the record
clear, concrete and convincing evidence to the contrary.

Tennessee Valley Kaolin Corp.v.Perry, 526 S.W.2d 488, 490 (Tenn.Ct.App. 1974).

The trial court’s second basis forvoiding the lease was the tenants’ failure
to pay rent on an annualbasis. The essential facts regarding this provision are
undisputed. The lease requires an annual rental payment of $1,800, payable on March
1 of each year. Between March, 1991, and May, 1998, the tenants paid the rent in
monthly instaliments by checks drawn upon the account of Ralph Osborne. These
checks were accepted and cashed by S hipley; after his death, the executorof his

estate continued, fora brief period of time, to accept the monthly payments.

The trial court found that the tenants had breached the lease by failing to
make annual rental payments. The tral court reasoned that, pursuant to the non-
waiver provision of the lease, the failure of Shipley orhis successors to strictly enforce
the annual-rental payment provision of the lease was not a waiver of theirright to
enforce the provision as to subsequent breaches. Accordingly, the tral court found that

the landlord could strictly enforce the annual-rental payment provision.

We agree with the trial court that the fact Shipley accepted monthly
payments from the tenants does not waive the landlord’s right to enforce the annual-
rentalpaymentprovision ofthe lease. See, e.g., Brooks v. Networks of
Chattanooga, Inc., 946 S.W.2d 321, 326 (Tenn.Ct.App. 1996) (finding landlord’s failure
to insiston double rent during previous holdover periods did not constitute waiver of

right to collect double rentforpresent holdover period under non-waiver provision).



Having determined the facts found by the trial court, we now address the
tenants’ issues on appeal, namely, whether the doctrines of equitable estoppel and

laches are applicable to the facts of this case.

The doctrines of equitable estoppel and laches are closely-related
concepts. Roach v. Renfro, 989 S.W.2d 335, 339 (Tenn.Ct.App. 1998). Equitable
estoppelrequires, at a minimum, (1) reliance upon the statement oractions of another
without the opportunity to know the truth, and (2) action based upon that reliance that is
detrimental to the acting party. Werne v. Sanderson, 954 S.W.2d 742, 746
(Tenn.CtApp. 1997). The doctrine of laches is implicated where there is (1) an
unexcused delay by the claimant in making his claim, and (2) a showing by the
defendantthathe has been injured due to the delay in the presentation of the claim.

Jansenv. Clayton, 816 S.W.2d 49,51 (Tenn.Ct.App. 1991).

We find that the doctrines of equitable estoppel and laches are not
applicable in the instant case. Forequitable estoppel to apply, “[ilt is essential...that the
person claiming itwas himselfnot only destitute of knowledge of the facts, but without
available means of obtaining such knowledge; forthere can be no estoppelwhere both
parties have the same means of ascertaining the truth.” Sexton v.Sevier County, 948
S.W.2d 747, 751 (Tenn.Ct.App. 1997)(Quoting Rambeau v. Farris, 212 S.W.2d 359,
361 (Tenn. 1948)). The lease explicitly provides that the rentshall be paid annually and
that notice of any assignment must be given within ten days of the effective date of the
assignment. The tenants cannot argue that they did not have an “opportunity to know
the truth”when the requirements were explicitly set forth in the lease. As forthe

doctrine of laches, the tenants have not shown any “unexcused delay” by the landlord
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in enforcing herrights underthe lease; moreover, the tenants have notasserted how
they have been prejudiced by the claimed delay. Accordingly, we find that the tral
court cormectly refused to apply the doctrines of equitable estoppel and laches to the

instantcase.

Forallof the foregoing reasons, the judgment of the tral court is affirmed.
Costs on appeal are taxed to the appellant. This case is remanded to the trial court for
enforcement of the judgment and forcollection of costs assessed below, all pursuant to

applicable law.

Charls D. Susano, Jr.,J.

CONCUR:

Houston M. G oddard, P.J.

Herschel P. Franks, J.
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